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KOHUEIITYAJIbHI 3ACAAU BUSHAYEHHA ITIIJICTABU
TA YMOBHU BUHUKHEHHS JEJIKTHUX 3060B’S13AHb
3A ITIPABOM CTAPOJABHBOI'O PUMY
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3aBinyBau kadeapyn HMBiILHOIO NMpaBa Ta npouecy

Xmenvnuyokuil ynisepcumem ynpasiinia ma npasa

CrtaTTs npucBsiyeHa OCMIAXKEHHIO KOHLENTYanbHNX 3acaj BU3HAYeHHS NiACTaBy Ta YMOB BUHWUKHEHHS AENiKTHUX 3000B’'A3aHb 3a NpaBom
CrapogaBHboro Pumy. BctaHOBREHO, LLO HOPMOMYHOO NiACTABOK BUHUKHEHHS AENiKTHUX 3060B’si3aHb 3@ PUMCbKMM MPaBOM BU3HABanW HasiB-
HICTb NPaBOMNOPYLUEHHS, AENIKTY, 8 yMOBaMu — 03HaKK, nepeadayeHi 3aKkoHOM, 3a SKuMM kBanidikyBanm fjto K NpuBaTHUA AENIKT.
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MpnHbko C.A. KOHLUEMNTYAIbHBIE OCHOBbI OMNPEAENEHNA OCHOBAHUA N YCNOBWA BOSHUKHOBEHWA OENNKTHBIX OBA3A-
TENBCTB B NMPABE APEBHEIO PUMA / XMenbHWLIKWI yHMBEPCUTET ynpaBneHus n npasa, YkpavHa

CraTbsi NOCBSILLEHa UCCNEeA0BaHNI0 KOHLENTYarbHbIX OCHOB OMNpeaeneHns OCHOBAHUSA W YCNOBWIA BO3HUKHOBEHMUS AEMNUKTHbIX 0653aTensCTB
B npaBe [ipeBHero Pyma. YCTaHOBMNEHO, YTO IOPUANYECKUM OCHOBaAHWEM BO3HUKHOBEHMS AENVKTHBLIX 0053aTenbCTB Mo pUMCKOMY Npasy NpuaHa-
Banu Hanuyve npaBoHapyLUEHWs, AenKTa, a YCNOoBUAMW — MPUSHAKK, NPeAyCMOTPEHHbIE 3aKOHOM, MO KOTOPbIM KBanuuuyposanm AencTene

KaK YacCTHbIN OENUKT.

KnioueBble croBa: pumMckoe npaso, YaCTHbIV OENUKT, AeNKTHbE 0653aTenbCTBa, OCHOBaHME, ycnosus.

Grynko S.D. / CONCEPTUAL PRINCIPLES DETERMINING THE GROUNDS AND CONDITIONS OF TORT LAW OBLIGATIONS
ANCIENT ROME / Khmelnytsky University of Management and Law, Ukraine
The article investigates conceptual principles determining the grounds and conditions of tort law obligations ancient Rome. Studied the legal

facts (actions, events) with which Roman law linked the emergence of relationships. Discovered basis of such division - willed criterion. Lawful
acts answered the requirements of legal norms, they displayed good behavior of man of the law, because they are protected by law and causing
the onset of positive results. The illegal actions contrary to the laws, so always banned by law and their associated negative effects for the person

who committed them and for others.

Discovered grounds of legal binding could serve legal facts: the contract, quasi-contract, tort, quasi-delict. Such legal facts were complex in
content, as had to meet standards enshrined in law grounds - legal conditions.

Established that the legal basis of a tort obligations under Roman law recognized the existence offense, tort and conditions - signs required
by law, which qualified as a private tort action. Discovered tort design as a combination of objective and subjective signs and tort liabilities - objec-

tive and subjective conditions.

It is found objective conditions associated with human activities in the outside world: the presence of damage, unlawful conduct zavdavacha
damage, causal link between the damage and the wrongful conduct. The subjective condition related to willful and conscious human factor that
determines human activity in the outside world. Therefore, subjective condition is always associated with the fault zavdavacha damage.

Key words: Roman law, private, tort, tort liability, ground conditions.

VY Toii yac, KOJH iHIII IHCTUTYTH HUBLUIBHOTO MpaBa BCTa-
HOBJIOIOTh MPaBOBI (OPMH JJisi BUHUKHEHHS HOPMATbHHX
IIPAaBOBUX BiHOCHH, JEJIKTHI 3000B’SI3aHHS € IIPABOBUM
o(OPMJICHHSIM peakilii CyCHiJIbCTBa Ha TMATOJOTIYHI TPO-
LeCH — MOPYIIEHHs ICHYI04Ool MpaBoBoi cucteMu. BomHouac
JIeINIiKTHI 3000B’13aHHS 3aIIPOBAJKEHO JIJIsl BUKOHAHHS I1PaBO-
MipHOT METH — OXOPOHHM MaWHOBHUX Ta OCOOMCTHX HEMalHO-
BHX TIpaB Ta iHTEpeCiB Qi3UUHKX 1 FOPUAMYHHUX OCI0, JepiKka-
BU Ta IHIIHMX CYO’ €KTIB IUBLILHOTO MPaBa, 10 MPOSBIISETHCS
4yepe3 BCTAHOBICHHS OOOB’SI3KY BiJIIKOIYBaHHS MaiHOBOT
Ta MOpaJIbHOI (HEeMaiHOBOT) IIKOIY VIS TOTO, XTO IOPYLINUB
BCTAHOBJICHI 3aKOHOM 3a00pOHH.

CrorojiHi 3akoHOIaBYa poboTa B YKpaiHi 3IHCHIOETHCS B
KOHTEKCTI NMPOBEJCHHSI aJlanTalii HalliOHATEHOTO 3aKOHOIAB-
cTBa JI0 3aKoHozxaBcTBa €Bporneiickkoro Corozy (nani — €C).
Jli1s 11bOTO AOLIIBHUM € HE JIMIIE O3HAWOMJICHHS 31 3MICTOM

3axoHoaBcTBa €C Ta eBponeicbkux kpain-ydacHunp €C, a it
BHMBYCHHS 3aCajl, HA SIKUX IPYHTYETHCS IXHE PaBO, PO3YMiHHS
HOTO «JIyXy» — pUMCBKOTO MPUBATHOTO TpaBa, 110 J03BOIUTh
VHUKHYTH TOMHIIOK 1 HE0OJyMaHMX KPOKIB MpPU CTBOPEHHI
€IMHOTO BCECBITHBOTO IMBLIBHOTO MpaBa. CaMe PUMCHKUMH
oprcTaMi OyJI0 3alpoBaKEHO JIEJIIKTHI 3000B’sI3aHHS IS
KOMIICHCAI] MOTEpITiIMM MalHOBUX BTpaT, 3aBIaHUX BUH-
HEHHSIM TPABOMOPYIICHHS (JIENIIKTY) — HAWIEepuioro BUAY
3000B’513aHb 3 MOMEHTY 1X BUHHUKHEHHSI.

3a paJsIHChKHX 4YaciB B YKpaiHi pUMCHKe MPUBATHE MPaBO
1 fioro peueniist OyJIM MPEIMETOM BHBYCHHS JIHILE Y MPALSX
B. A.BbekaiO. A. [Tinonpuropu. CbOroHi T0CIiPKSHHS PO~
0J1eM perenIii MPOBOASITHCS JOCUTh aKTHBHO. BIUTHB i1 puM-
CHKHX FOPHCTIB Ha KOHIETIIF0 OKPEMUX IHCTUTYTIB 1 IPaBOBHX
KaTeropiil y LHuBiUIbHOMY IpaBi YKkpaiHU pO3IIAAand y CBOIX
JnochipkeHHsXx Taki Haykosli: 1. I. babuy, B. B. BacunbueHko,
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IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

B. O. T'onuapenko, B. B. I'yteeBa, A. M. I'yxBa, P. M. [loct-
map, O. I. Kyraremamsze, €. M. Opaa, €. C. Ceseposa,
I'. B. [lyukosa, . C. IIpytsH, b. U. Tumuxk, I[1. M. @enocees,
€. O. XaputoHos, O. I. Xapuronosa, I. M. Illapkoa Ta iH.
IIpore B poGoTax 3rajlaHMX YYCHHUX KOHIENTYajbHI 3aca-
¥ BH3HAYEHHs IIJCTAaBH T4 yMOB BHHHKHEHHS JETIKTHHX
3000B’s13aHb 3a npaBoM CrapogaBHboro Pumy He Oyiu mpen-
METOM CHELiaIbHOTO KOMIUIEKCHOTO J0CIIiIKEHHS.

Ha mizcraBi BUKIIaJI@HOTO MOXKHA JIIHTH BUCHOBKY, 1110 TTH-
TaHHs KOMIIEKCHOTO JIOCJIiKEHHS 3aca/l BU3HAYEHHS ITiIcTa-
BU Ta YMOB BUHHMKHEHHS JIENIIKTHUX 3000B’s3aHb 32 MPaBOM
CraponaBuboro Pumy € axkTyaslbHUM, I10 3yMOBIIIOE JOLiTb-
HICTb HOTO PO3IMIAAY Ha PiBHI HAYKOBOI CTaTTi.

IIpaBa Ta 000B’SI3KM yYaCHHKIB MPAaBOBHX BIJIHOCHH HE
BUHHKAIOTh PanToOBO. BOHM 3yMOBIIOIOTHCS KOHKPETHHMH
JKUTTEBUMHU 00CTaBHHAMH — IOPUIUYHUMH (pakTaMu. 3HAUCH-
HsI IOPUANYHUX (AKTIB MOJIAra€ B TOMY, 1110 BOHU I1OB’S3YIOTh
MIPABO 3 JKUTTSM 1 BUCTYNAKOTh JUHAMIKOK CYCHIUIBHUX BiJTHO-
cuH. Came (akTH IPUBOIATH y JAil0 HOPMH mpasa. J{uHaMika
[IPABOBIIHOCHH IOJISITA€ B iX BUHUKHEHHI, 3MiHi, IPUITUHEHHI,
10 HEPLAKO BiAJalieHi OfMH BiJl OJHOTO 3a 4acoM 1 IIPOCTO-
pom. Hanpuxkan, six 3a3nauas B. @. [Tononaomnyno, nmpaBomno-
PYIICHHSI MOK€ BUKJIMKATH 3MiHYy (HAaIpHUKIA, HOPYIIEHHIM
3MIHIOETHCS 3MICT 3000B’s13aHHS ), BHHUKHEHHS Y1 IPUTTHHEH-
Hs (HamnpyKIIaj, 3HUIIEHHS TpeIMeTa BIaCHOCTI MPU3BOAUTH
JI0 BUHUKHEHHsI 3000B’sI3aHHS 13 3aBJIaHHS IIKOAW 1 MPHIIU-
HEHHS [paBa BIACHOCTI Ha 3HUIIEHY Piv) PEryISATUBHOTO Mpa-
BoBiiHOMICHHS [ 1, ¢. 18].

«OpuauuHi GaxkTu € He auIIle IPOMIKHUM €IEMEHTOM
MK HOPMOIO 1 NpPaBOBIJHOLICHHSM, a aKTUBHUM 3aCO00M
IIPABOBOTO PETYIIOBAHHS CYCHIJIBHUX BiTHOCHHY, — KOHCTATY-
BaB B. b. IcakoB, po3kprBaroun 3HaueHHS IOPUANIHUX (PaKTIB
[2, c. 7]. OgHak BUCHOBOK IIPO AMHAMIKY NPAaBOBIIHOCUH 1
3HAUEHHs IOpUAUYHUX (GaKTiB y 11 3a0e3MeueHH] Ta perymto-
BaHHI CYCHIIBHUX BiTHOCHH € HE HOBHUM HOHSTTSM, a Haj-
OaHHSIM PUMCBHKOI ropucnpyaeHiiii. HaBite Tam, e dhopmyiiro-
BaHHS 1 CHCTeMAaTH3allisl CyJacHi, sk 3a3Hadas Y. Caundininmo,
MOXKHA PO3IMi3HATU IIPUXOBaHi abo nependauyBaHi KOHLEMLIT
CTapoAaBHbOI HAyKH [3, c. 65-66].

VY cBoTii ceHTeHIIT PUMCHKHIT FOPUCT YIIbITiaH MHCaB PO
Te, 10 BCE MPABO HAJICKUTH YH JI0 HAOYTTS, UM IO OXOPOHH,
YH JI0 IPUIIMHEHHS; MOBa i€ PO criocoou HaOyTTs, OXOPOHHU
BJIACHOI pedi 4M BJIACHOTO IIpaBa, IPO CIIOCOOU BiTUyKEHHS
yn ipunaeHHst (D. 1. 3. 41). To6to npaBo nepedyBae y auHa-
Milli, BOHO BUHHUKAE, ICHY€, 3MIHIOEThCS, MPUITUHSIETHCS BHA-
CIIIJIOK IOPUJIMYHUX (aKTiB.

VY cBoilf mpaBOTBOPYIN AiSIBHOCTI PUMCbKa IOPUCIIPY-
JIeHIlisl BOa4aia norpedy OXOMUTH €IMHUM IMOHSATTSIM Pi3HO-
O1uHI TMepeyMOBHU JIMHAMIKH MPAaBOBIIHOCHH. X04a BOHA HE
chopmyIroBana MOHATTA OPUANYHOTO (akTy (1€ € 3acayroro
MIAHJICKTHUCTIB), AK 1 MOHATTS MPABOBIJIHOLICHHS, OJHAK PO3-
Ppi3HsUIa TICTaBH HOTO BUHUKHEHHS.

3a pUMCBKUM MPaBOM He Oynb-sika 00CTaBHHA BHU3HAua-
Jacsl MiJICTaBO0 BUHHWKHEHHS NpaBoBinHOIIeHHs. Hero Oyma
JIMIIe Ta 00CTaBHHA, [0 Majia IOpUANYHE 3HAaYCeHHs. Binrak,
PO3PI3HANIM IOpUANYHO Oaliayxi (akTu Ta daxty, ki Manu
FOPUIIMYHE 3HAueHHS, TOOTO topuanuHi ¢daktu. FOpuanyno
Oaliy’)kUMHU Ha3uBajdu (aKkTH, SKi HE CTBOPIOBAIH FOPUIANY-
HUX HaCIJIiJKIB (HaNlpUKIIa, 3alpolIeHHs Ha 00ia, obilnsHKa
ToBapuilryBat Toio). FOpuanuHi ¢pakru — taki pakry, 3 IKU-
MH 32 HOPMaJIbHUX OOCTaBHH IOB’SI3yBAJIMCS IEBHI I0pUINY-
Hi Hachigku [4, c. 127-128]. [Ipu upomMy y pUMChKOMY TIpa-
Bi HaJaBad IOPUIUYHOTO 3HAYCHHS JIMIIC TUM FOPHIMYHUM
dbaxram, sxi Oyau nepenbaueHi HopMamu npasa. Hanpuknan,
MOpPYIICHHSI Cy0’ €KTHBHUX TPaB 0COOM HE HAJIIJICHO BJIACTH-
BOCTSMH OyTH 4M He OyTH ropuauuHuM ¢axToM. Take mopy-
HIeHHs HaOyBaJI0 BIACTHBOCTEH IOPHIMYHOTO (DakTy JMIIe
TOAi, KOJM TaKOTO 3HAYCHHs HOMY HaJaHO HOPMAaMH MpaBa.
Hanpukaz, BigHeCEHHs 3aBAaHHS LIKOJH JI0 KaTeropii Aesik-
TiB HaJlaBaJI0 HOMY FOPUAMYHOTO 3HAYCHHS, 30KpeMa sK Iiji-
CTaBM BHHHMKHEHHS 3000B’SI3aHHS 3 BiJIIKOIYBaHHS IIKOMH.

Kpim TOrOo, pUMCBKI JpKEpena mpaBa 3aKpillTroBaId BUYEPII-
HUI niepestik puIuuHuX (HaKTiB, sIKi KBami(iKyBald K MpU-
BaTHI JemikTH. TakMM YMHOM, 32 PUMCBKHM IPaBOM (HakTh
OyJiu HaJlJIeHI CKJIAQJHOIO IPUPOOI0, SIKIIO BOHM Maju I0pu-
JUYHUN Xapakrep.

PumMmchka ropucnpyeHilis po3rnisgana KOHKPETHHH FOpH-
IYHUE (DakT He sSK BHUIAJKOBE 130JbOBAHE SIBUILE, & SIK IO-
pomxeHHs i€l mpaBoBoi cuctemu. ToMy ropuau4Hi (HaKTH
He 130JIbOBaHi BiJl IHIIUX IOPUANYHUX (AKTIB, TICHO MOB’sI3aHi
3 MPaBOBOIO CHUCTEMOIO, IO X mopommia. Kpim Toro, Bona
HaJlaBaja IOPUANYHOTO 3HAYCHHS HE JIMIIE OKPEMHUM IOpH-
JuyHuM (akTaMm, a i IX cucTeMmi, sika B Teopii IpaBa Bigoma
K (h)aKTUUHUHN CKIIaf.

Came npaBOBITHOIICHHSI MOXe OyTH HACIIIKOM SIK OJIHO-
T0 IOPUIMYHOTO (PaKTy, TaK 1 OEHAHHS FOPUINYHUX (DAKTIB,
HepeNtiK SIKAX 3aKpIIUTIIEThCs HOPMaMH MpaBa. BOHO BUHH-
Kae€ TOJi, KOJIM HAacTaBallu BCi IOpUAMYHI (aKTu, nependadeHi
npaBoM. TOMy 710 [[bOTO MOMEHTY MTUTAHHS [TPO BUHUKHEHHSI
MIPABOBIHOLICHHS 3aJIMIIANOCS BIIKPUTUM. Takuii cTaH He-
BHU3HaueHoCTi, Ha ayMKky JI. JI. TpiMma, € cTaHOM HEBH3HA-
YEeHOCTI IpaBa, negotium a6o dominium pendet, in pendenti,
in suspenso est [4, c. 125] (nmpaBoyrH a00 BIACHICTH 3HAXO-
JSIThCS Y 3aBUCIIOMY CTaHOBHIL 200 HEBIJIOMOMY CTAHOBHIIII)
[5, c. 23]. Jlami BiH 3a3Ha4aB, 10 B JCIKUX BHUIIAJKaX MPaBO
MOK€ BUHHMKATH HE 3 MOMEHTY OCTATOYHOTO MOETHAHHS BCiX
HEOOXITHUX JUIs HOro BUHHMKHEHHs (akTiB, a paHilie, KOJIH
HACTaBaJIM JIMIIE JIeSIKi 3 TakuxX (akTiB. Y TAaKOMy BHIIQJIKY
MOBa Ii/ie TIPO peTpoTpaKiiito npasa [4, c. 125].

Y puMCbKOMY TpaBi BHHUKHEHHS IIPaBOBiTHOCHH
HOB’A3yBali 3 IOPUAUYHUMHU (paKTaMu — AiIMU Ta MOMISIMHU.
B ocHOBy Takoro mosiny Oysio MOKJIaZCHO BOJILOBHH KpHUTE-
piit. Skmio HactaHHs (PaKTy HE 3aJeXKalo BiJ BOJII JIFOMUHH,
TO MOBa WIIIAa PO IOPUAMIHUIA (HaKT — MOMIir0 (HAIpHKIAL:
HApOKEHHS YW CMEPTh JIOAWHH, CIUIUB CTPOKY, MCYBAHHSI
peui, cTuxiliHe JMxo Tomo). SIKII0 HasBHICTH (hakTy 3aje-
JKalla Bil BOJII JIFOIMHHU — MPO FOpUAYHUKA (akT — 1ito (Ha-
MIPUKIIaJ, TOTOBIp, ACNIKT, 3aI0BIT TOWO). BoxHOUac puMcbka
IOPUCTIPY/ICHIIISI, HAMAralouuch HaaaTH (HOpMaIbHOT BU3HAYE-
HOCTI IIPaBOBUM BiJHOCHHAM, IOPUIUYHO 3HAYHOIO BBaXkala
He Oynb-sKy airo ocobu. HOpumuunuii dakrt (ais) moBHHEH
OyTH TaKUM SIBHIIEM, SIKe CKJIAIaJocs 3 BOJi 0cobH, i Bolie-
BUSIBJICHHS Ta BUPa)KEHHs BOJI y HeoOXinHii ¢opmi. Taki mo-
IVIAM Ha 3aJIeXKHICTb [il JIIOAUHY Bif 11 Bouii OyiIu BUCBIT/IEHI
A. J1. TpimmoMm, sIKMii mHCaB Mpo Te, IO CBijoMa MCHXIYHA
JUSUTBHICTD, 110 MOJISITa€ Yy BUOOPI MEBHOTO croco0y (4n HU3-
KM CIocoOiB) i B HaMaraHHi JOCSTHYTH HOTO, HA3UBAETHCS
BOJICIO, a 30BHINIHA (opma 11 nposiBy — aiero [4, c. 125-126].

[{ono ropuaAnYHOT Ail K MiJICTABY BUHUKHEHHS TIPaBOBI/I-
HOIIICHHSI PUMCBKI FOPUCTH PO3PI3HSIIM IPABOMIpHI (J103BOJIEC-
HI) Ta MpOTUIIpaBHi (He103BoJeHi) aii. [IpaBomipHi il Biamo-
BiJIaJIM MPUTIHCAM IOPUIMYHUX HOPM, Y HUX BiZoOpaxanacs
IpaBOMipHA MOBEAIHKA JIOAUHU 3 OOKY 3aKOHY, TOMY BOHH
3aXMIIANNCS TPABOM 1 CHPUYUHSIIA HACTaHHS MO3UTHBHHX
HACIIKIB (HApHUKIIaA, HAOyTTs TpaBa BIACHOCTI YU 1HIIIOTO
PEYOBOTO MpaBa BHACTIIOK BUNHEHHS IPABOUNHY, TPUHHATTS
cnaaumum). [IpoTumnpaBHi il CyNmepedmsin MpPaBOBHM IPH-
nycam, TOMy 3aBKA1 3a00POHSIIHCS NIPABOM 1 X OB’ sI3yBaiH
3 HETaTUBHUMH HACTIi TKaMH SIK JUTS 0COOH, sIKa 1X BUMHUIIA, TaK
1 17151 iHIIMX oCi0 (HarpUKIIa/, 3aBIaHHs [IKOM Ta 000B’SI30K
1 BIAIIKOMYBAaTH TOIO). 3HAUYEHHS TAKOrO MOALUILY IMOJISATajio
B TOMY, I1I0 BOHO OXOIUTIOBAJIO JIBI MPOTHJICIKHI cepH MpaBo-
BUX SIBUII. 3 OIHOTO OOKY, SIBUILA, TTOB’SI3aHi 3 «HOPMaJIbHH-
MH» MPAaBOBUMH BITHOCHHAMH (HOpMaJIbHA TMHAMIKA ITPaBO-
BIJTHOCHH), @ 3 IHILOrO — 3 OXOPOHHUMH INPABOBIAHOCHHAMU
(aHoManpHa nuHaMika npaBoBigHocuH) [1, ¢. 10-23].

IIporumnpaBHi abo HeNO3BOJICHI Jii 32 PUMCHKHAM TIpa-
BOM HAyKOBIII TOAUSUTM HA OKpeMi pizHoBuau. Hampukian,
I. JI. Tpimm BuaisIsiB aOCOFOTHO Ta BiJIHOCHO HEIO03BOJICHI
nii. Ha fioro nyMKy, 3 SIKOIO CIIiJi IOTOJUTHUCS, a0COIIOTHO He-
JO3BOJICHUMH € [ii, SIKi IpsMO 3a00pPOHEHO 3aKOHOM, TOMY
iX Ha3MBaIOTh 3JI0YMHAMHU a00 mpaBomnopyiueHHsM, delicta,
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a BIZIHOCHO HEIO03BOJEHUMH — JIii, AKi € JO3BOJIEHHMH, alie
Ti, 10 32 IEBHUX YMOB HaOyBarOTh XapaKkTepy HEI03BOJIEHUX
BHACJIIJIOK IOPYLIEHHS HUMU 4y>Koro mnpasa [4, c. 177-178].
O. A. ITigonpuropa ta €. O. XapuTOHOB BUAIIUIN TPU Pi3HO-
BUIM HEJO3BOJICHUX [ii: MPHUBaTHI MOPYLIEHHS, MPOCTYIIKH
Ta 3JI0YMHH. SIKIIO MPOCTYITKU Ta 3J0YMHU OYJIH MPEAMETOM
PEryIIOBaHH PUMCBHKOTO MyOIIYHOTO MpaBa, TO IPHUBATHI M0-
PYILIEHHS — PUMCBKOTO IIPUBATHOTO Mpasa [6, ¢. 352-353].

BimoOpasuti B mpaBi CyCHijbHI BIJIHOCUTH CKJIAJHO,
OCKIJTBKM KOHKpETHA JKUTTEBA CHUTYyallis MOXKE IO€IHYBaTH
eIIEMEHTH 00’ €KTUBHOTO i Cy0’€KTHBHOTO, 3aKOHOMIPHOTO i
BHUIAIKOBOr0. ToMy sIK FOpHANYHI (aKTH y pUMCBKOMY IpaBi
PO3IIAANM He JIMIIE MPOCTi (hparMeHTH XKUTTEBOI AIHCHOC-
Ti, ane ¥ ckiamHi 1 GparmenTu. SIk HACHIIOK, Y IPAaBOBOMY
pEryitoBaHHI 3’SIBUJIKMCS CKJIaIHI FOPUANYHI (aKTH — TaKi
(akTH4HI 0OCTaBHHU, IO CKJIANAIOTHCA 3 OKPEMHX O3HAK,
KOJKHA 3 SIKMX Ma€ jopuau4He 3HaueHHs. CKIanHi IopuIuyHi
(dakTH IOTIOMararTh OXOIUTH PI3HOOIYHI KHUTTEBI CHUTYyAIIT,
CHPHSIOTH IiIBUIIEHHIO CHCTEMHOCTI B IPaBOBOMY PETYIIO-
BaHHI, YOr0 HAMAarajucsi JIOCSITTH PUMCBHKI IOPUCTH Y CBOIl
[IPAaBOTBOPUill AisTBHOCTI. Y JesKUX cepax 3acTOCYBaHHS
CKJIQJIHUX OPUINYHUX (akTiB Oys10 00 €KTUBHO HEMUHYYHM.
Taxoro cdeporo Oyio 30008’ s13anbHe npaso. Tak, M. M. Arap-
KOB 3a3HA4aB, 1[0 BEJIMKE 3HAUCHHS JUIS ITOOYIOBH 3araabHOl
kiacudikamii (i 3aranbHoi Teopii) IopuaUYHUX (BAKTIB y IU-
BIILHOMY IIpaBi MOBMHHA MaTH caMe Ipobiema MiAcTaB BHU-
HUKHEHHS 3000B’s13aHHs. Y KO/HIN cdepl HUBIILHOTO MpaBa
MH HE 3yCTPi4aeMO TAKOTO Pi3HOMAHITTS (PaKTUIHUX CKIIAIIB,
SIK y 3000B’s13as1bHOMY TipaBi [7, ¢. 307].

V cBoix [HcTuTynisx [ait 3a3Ha4as., 1110 30008’ s13aHHS BU-
HHUKAIOTh a00 3 JI0T0BOpY, a00 3 KBa3i-0roBOpY, abo 3 Jelik-
Ty, abo 3 kBasi-memikry (I. 3. 13. 2) [8, c. 35]. IlixcraBamu
BUHHMKHEHHS 3000B’s3aJIbHUX MPAaBOBIIHOCHH MOIIU BUCTY-
MaTy pUINYHI (aKTh: JA0TOBIp, KBa3i-JOTOBIp, JETIKT, KBa-
3i-genikT. Taki ropuauyuHi pakTé Oynu CKIaJHUMHU 32 CBOIM
3MICTOM, OCKIJIbKU TIOBUHHI OYyJIH BI/IMOBIIATH 3aKPIIICHUM Y
HOpMax MpaBa 03HaKaM — IOPUIUYHIM YMOBAM.

PumcbKa I0pUCTIpyeHLIis I0pUINUHEM YMOBaM (condicio)
HaJiaBaja IHIIOTO 3HAYCHHS, HIX HOPUIWYHUM (akram.
Ha nymky B. b. IcakoBa, nosiea ropuauuHux (akTiB € «HOpHU-
JTUYHUM (DOHOM», Ha SKOMY BHHHKAIOThH 1 JIIOTH FOPUIHYHI
yMOBH [2, c. 27].

Bynp-sika nis € OOOB’SI3KOBUM IO€JHAHHSAM 30BHilI-
HiX (00’€KTUBHMX) 1 BHYTpIlIHIX (Cy0’€KTUBHHX) YMOB.
3 00’ €KTHBHOT CTOPOHH JIisi BUPAKAETHCS Y IEBHUX 3MiHAX, SIK1
311ACHIOE JIIOQMHA Y 30BHIIIHIA peanbHOCTI, — IE€PEHECEHHs
pedoBUHH, eHepril uu iHpopMmalii, a 3 cy0 €KTUBHOI — IHTEp-
€C, MOTHB, METa, YCTaHOBKA TOIIO MAIOTh 3HAYECHHS JUIsl Ipa-
BOBOT OIIHKM FOPUJNYHOI JIii Ta HACTaHHS (UM HEHACTAHHS)
MPaBOBHUX HAcHiAKiB. [Ipu HbOMY B OKpPEMHX BHITAJKaX MOX-
JIMBE BpaxXyBaHHsA CyO’€KTHBHOI CTOPOHU NPOCTYIIKIB B 00-
MEXKEHOMY, yCiYeHOMY 00cCs3i (HalpHuKIIaj, BiAMOBIIAIbHICTh
«0e3 BUHN»). Y LBOMY IPOSBISIETHCS AIANEKTUKA MPaBOBO-
TO PEryJIOBaHHS, sSKa BPAaXOBy€ TOHKHH B3a€MHHH Mepexil
00’€KTUBHOIO 1 Cy0’€KTUBHOIO B CYCIIUIBHOMY XKHUTTI [2, c. 43].

SIKIIO MOHATTS «IiJCTaBay (causa) 3aCTOCOBYBAIOCS SIK
MarepiajibHa IiJICTaBa, BHACIIIOK SIKOI CTOpPOHA BCTymania y
Oy/ib-siKi 3000B’s13albHI TipaBoBigHOCHHH [9, ¢. 260], TO Ka-
Teropist «ymoBa» (condicio) BHCTymHaNa JIMIIE OTHUM 3 elie-
MEHTIB JilicHocTi npaBounHiB. Tak, condicio o3Havana Taky
YMOBY, sIKa JIO3BOJIsIIA IIHCHICTh 200 HEMIWCHICTh MPABOYMHY
CTaBUTHU B 3aJIGKHICTh BiJl MallOyTHHOI 00’ €KTUBHO HEBHU3HA-
4eHoi noxii [3, ¢. 72]. BUHUKHEHHS IeJIKTHUX 3000B’sI3aHb Y
PUMCBKOMY IIpaBi MOB’s3yBaJIOCS 3 MOHSATTSAM «Causay, a Ka-
teropis «condicio» Oyna s HuX Gaiimyxoro. OqHAK PUMCBKI
IOPHUCTH BCTAHOBIIOBAIH JUIS KOXXHOTO NPHUBATHOTO JEJIKTY
HU3KY BHMOT, SIKHM BiH TIOBHHEH BIAIOBITATH JJIsI HACTAHHS
IOPUIMYHUX HACHIJKIB (BIIIKOAYBaHHS 3aBIAHOI IIKOAM).
[Ipu 1bOMy OZIHI BUMOTH CTaBHJIMCS B 3aJI€KHICTBH BiJ| eye-
MEHTIB 30BHIIIHBOTO CBITY, @ 1HIII — BiJl BHYTPILIHIX MEPEKO-
HaHb JIFOAUHU. Taki BUMOTH JI0 JCTIKTIB y PUMCHKOMY TpaBi

JAI0Th 3MOT'Y PO3MI3HATH CyYacHe MOHATTS IOPUANYHUX YMOB
BUHHMKHEHHS JIETKTHUX 3000B’5I3aHb, 32 HAsIBHOCTI SIKUX PO-
OUTHCSI BUCHOBOK IPO HASBHICTb PUBATHOTO JICJIKTY 3 BIATIO-
BIJTHUMU IOpUAMYHUMH Haciinkamu. Tomy BOa4aeMo 3a MOX-
JIUBE 3aCTOCYBaHHS TEPMiHa «YMOBHY», 30KpeMa «00’ €KTUBHI»
Ta «Cy0’ €KTUBHI YMOBW», JUIS TIO3HAUSHHS €IIEMEHTIB IIPHBAT-
HOTO JICTIKTY 32 PUMCHKHM ITPABOM.

TakuM YMHOM, TMIJCTABOI0 BHHUKHEHHS JIETIKTHOTO
3000B’sI3aHHST PUMCBhKA IOPUCIIPYJCHLISI BH3HaBala IOPUIMY-
HUI (aKT — 3aBIaHHS MIKOAMW SIK MPUBATHHN JeMiKT. [Ipore He
OyZb-sike 3aBIaHHS IIKOIM BU3HABAIOCS JeiikToM. J{mst 1po-
ro HeoOXiZHUM Oyl0 BCTAHOBUTHM HAasBHICTb OO €KTHBHUX 1
Cy0’€KTUBHUX YMOB, 11O OYyJIO 3pOOUTH JIOCUTH CKJIAIHO. ToMy
OyIp-ska TIOMMJIKA 10O HOTO €NIEMEHTIB MOIVIa CIPUYMHHUTH
HETaTHBHI HACIIIJIKH JUTS BCIX YYACHUKIB 3000B’SI3aIbHHX TPABO-
BijHOCHH. Lle moB’s13aHO sIK 13 ITpagHIM XapaKTepOM MO30BHO-
IO 3aXHCTY 32 PUMCBKUM IPUBATHUM IIPABOM, TaK i 3 BCTAHOB-
JICHHSIM 32 OKpEMi JICITIKTH OKapaHHs 3a MPUHIIMIIOM TAJIIOHY.

Jl7ist IeNikTiB y pUMChKOMY TIpaBi XapakTepHO Oyna Oa-
raTOMaHITHICTh YMOB IX BUHUKHEHHS, OCKIIbKA BUHUKHEHHS
3000B’sI3aJIbHUX [TPABOBIIHOCHH IOB’13yBaJIi HE 3 OJJHUM (3a-
raJlbHUM) JICIIIKTOM, a 3 OKPEMUMH BHIaMH. TOMy He BU3HaBa-
JI0Cs iICHYBaHHS €IMHUX YMOB iX BUHMKHEHHS, & BCTAHOBIIIO-
BaJIMCs CIeMiajbHI YMOBH JIJIsl OKpeMuX JienmikTiB. Kpim Toro,
3MIHIOBABCS IXHIM MIAX1J 10 ICHYI04OI CUCTEMHU JIEJIIKTIB: 1105~
Ba HOBHX JICJIIKTIB, BI/IHECEHHS IPUBATHHUX JCIIKTIB 710 chepu
perymoBaHHs MyOIiYHOTO TpaBa 3yMOBIIOBAJIN II0SIBY HOBHX
yMmoB. Otmxe, mpoOiieMa BU3HAUSHHS ITiJICTAaBH BUHUKHEHHS
JEIIKTHUX 3000B’s3aHb PUMCBLKOrO IpaBa Oyaa IOB’s3aHa
3 IpoOJIEMOI0 BU3HAUCHHS YMOB AJISI OKPEMUX JIEJIIKTIB.

BongHouyac Uil pUMCBKOTO IIpaBa XapaKTEpPHUMHU Oyin
O3HAKH TPAJMIIIOHATI3MY Ta KOHCEPBaTU3MY, TOMY PHMCBKI
IOPUCTH HAMarajucs MiIBOJUTH OyIb-siKe HOBE SBUILE ITi[
JIaBHO BiJOMi IpaBOBi Kareropii. Y cBoill ceHTeHwUil YibmiaH
Bif3Ha4aB: «Noxia autem est ipsum delictum», To0TO 1IKOAA €
neniktom [10, ¢. 387]. Taka Hopma Oyna yHIBEpCAIbHOKO JJIs
BCIX JICJIKTHUX 3000B’s13aHb, TOMY OY/b-SIKHii ICJTIKT BUHUKAB
3a HassBHOCTI KoAM. [IpoTe puMIIiHU pO3yMisH, 110 HE B yCiX
BUIIAJIKAX HAsIBHICTH IIKOAM O3HAYaja BYNHEHHS ACTIKTY (Ha-
MPUKJIIAJ, IIKO/A, 3aB/laHa BHIIAJKOBO a00 BHACIHIIOK Jii He-
epeOOpHOT CHITH, HE TIOPOKYBaia 000B 3Ky i1 BIAIIKOTyBa-
tH). KpiM TOT0, 3aBAaHHS IIKOIH, SK 3a3Ha4aB T. Maperosis,
HE € IOPUIUYHOIO MiJICTaBOK YIS BUMOTH TIPO ii BiIIKOAY-
BaHHs, damni praestatio [11, c. 230]. Tomy, KpiM 3aranbHOT
YMOBH BHHUKHEHHS JCTIKTY, y PUMCHKOMY TpaBi BUILISUTH
YMOBH, IO XapaKTepU3yBaJl OKpeMi JSNIKTH (BHHA, TPOTH-
mpaBHa (HEAO3BOJICHA) [Iisl, NPUUUHHUN 3B 530K MIK IPOTU-
MPaBHOO J€10 ACTIKBEHTA Ta MIKO010). [IpH 11boMy pUMChKe
IIPaBO 3aKPIILTIOBAJIO BUMOTH /10 KOKHOT YMOBH OKPEMO, 3a-
JISKHO BiJl BUAY JICTIKTY, OJHAK 1X CYTHICTh HE 3MiHIOBAJIACS.
3arajJbHUMM YMOBAMU BUHMKHEHHS BCIX JAENIKTIB Oyau Ha-
SIBHICTb IIKOAM, MPOTUIPABHOI Aii NETiKBEHTA, IPUUYUHHOIO
3B’A3Ky MDXK IIKOJIOK Ta MPOTHUIIPABHOK JIEH0 JICTIKBEHTA,
BuHH. [IpoTe pHMChbKa IOpUCTIPYHEHINsS HalaBaja IepeBary
yMOBaM BHHUKHEHHS OKPEMHUX JIENIKTIB 3aJIeKHO BiJ MifcTa-
BU iX BUHUKHEHHS — JICJIIKTY (CIeLialbHUM YMOBaM), 1110 OyJ10
MOB’513aHO 3 ITKUM iX BU3HAYCHHSM, JIe BKa3aHi 3arajibHi yMO-
BU HaOyBaJIM CIICI[IAlIbHOTO 3a0apBIICHHS.

PuMchKkuit oI yMOB BUHHKHEHHS JACTIKTIB Ha 3arajbHi
Ta CHELialbHI HE CliJi OTOTOXKHIOBATH 13 Cy4acHUM PO3YMiH-
HSM TakKuX IpaBoBUX KaTeropii. Sk Bimznauas B. T. Cwmip-
HOB, 3arajbHi YMOBH HEOOXIJIHI JUIS BCIX BHIIQJIKIB 3aBIaH-
HSl HIKOAHW, SIKIIO IHIIE He TepeadavyeHo 3aKkoHOM. SIKIio
3aKOH 3MIiHIOBaB, 0OMEXyBaB a00 PO3IIMPIOBAB KOJIO YMOB,
HEOOX1THMX JJIsl TOKJIQJCHHS BiAMOBINANIBHOCTI 32 3aBJaHy
LIKOAY, TO BOHU OyJIM CHeliadbHUMH yMOBaMH BHHHUKHEHHS
30008B’s13aHb. CrieliajibHi yMOBH 3000B’s13aHb XapaKTepU3yBa-
JI1 0COOJTMBOCTI THX Y 1HIIMX MPAaBONOPYIIEHb. TOMY BOHU
OTpUMAaJIM Ha3By CIIELiaJbHUX, OCKUIBKH OyJIM XapaKTepHi
JIUIIE [T OKPEMHX MTPABOTIOPYIICHb, IIepe0aueHi JHIIE CIie-
HiaJTBHUM 3aKOHOM 1 3aCTOCOBYBAJIHCH JIHIIIC Y BUIIAIKAX, SKI
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BU3HAueHi. SIKIIO 3aKoH He rependayaB JOTPUMAHHS CIICIi-
QIPHUX YMOB Ui BUHHKHEHHS 3000B’s3aHHS IO BiIIIKOMIY-
BaHHIO IIIKOJIU, TO BI/IMOBIAabHICTh HACTABANIA HA 3aralbHUX
mijgcraBax [12, c. 24-26]. 3akpiruieHHs 3arajbHUX 1 Clielialb-
HUX YMOB BUHHUKHEHHSI JICJIIKTIB y Cy4acCHOMY IIMBIJIBHOMY
IIpaBi 3yMOBJICHO BCTAHOBJICHHSIM 3arajlbHOTO (TeHEPaIbHOTO)
1 cienianbHUX AenikTiB. Ha BiAMiHY Bil cydacHOTO MiaXomy
JI0 BPETYJIIOBAHHS JICIIKTHUX 3000B’s13aHb, PUMCHKOMY IIPaBy
He Oys10 BiJJOMO 3arajibHOTO (T€HEepabHOTO) JICNIKTY, OCKLIb-
KM BUHHKHEHHS 3000B’s13aHb BHACIIZIOK 3aBIaHHs LIKOAN 3a-
BXKJIM NIOB’SI3yBajiocs 3 epeq0aueHMMN 3aKOHOM KOHKPETHH-
MU BHJIAMH JICITIKTIB.

3a pUMCHKUM TMPUBATHUM MPABOM JIJIs1 BHHUKHEHHS JETiK-
THOTO 3000B’s13aHHS HEOOXITHUM OyJI0O BCTAHOBUTH HAsIBHICTh
MiZICTaBU — JIENIKTY. A Ui 1[bOr0 BUMaraiacst KBasi(ikarris
3aKOHOM JIi1 SIK IPUBATHOTO JETIKTY, OCKIIBKH PUMCBKa I0pHU-
CIIpY/ICHILIS Ha/laBaJla FOPUIMYHOTO 3HAYCHHS JIUILIE THM JTisM,
SIKI TIIAaIa)| il O3HAKHW TIEBHOTO BUAY AETiKTiB. BomHouac
O3HaK{ MPUBATHOTO AETIKTY pO3NIsijiaia B SIKOCTI yMOB BH-
HUKHEHHS JICTIKTHOTO 30008’ 13aHHS.

Jleski HayKoBLI JELIO MO-IHIIOMY XapaKTepU3YIOTb Mif-
CTaBU Ta YMOBH BHHUKHEHHS IETIKTHHX 3000B’SI3aHb PHM-
ChKOTO TpaBa, BKIKOYMBIIH J0JATKOBO K HEOOXiHI eJIeMEeH-
TH 00’€KT Ta KBadi(iKaliro MpaBONOPYIICHHS SK IPUBATHOTO
JeniKkTy a00, HaBIIaKu, 3BY3UBILY X MepelIik.

I. O. JIopMiZOHTOB PO3MEKOBYE MiJCTaBY Ta YMOBU BH-
HUKHEHHS JETIKTHOTO 3000B’s13aHHS TaKUM YMHOM. [lyist BU-
HUKHEHHs 3000B’s13aHHS HEOOXITHO BiINIKOAYBATH 3aBIaHy
LIKOJY, SIKIIO HAsIBHOIO €: 1) IOpHUMYHa MijcTaBa, 3 sKOI BU-
HHMKaB 000B’ 130K BiALIKOAYBAaTH 3aBJaHy LIKOMY; 2) IPUYHH-
HUH 3B’530K MK TIOBEIIHKOIO ocobu Ta mkomoro [13, ¢. 33].
SIKIIO TijI FOPUANYHOIO MiJICTABOO BiH PO3yMi€ HAsIBHICTh
HOpPMH IIpaBa, 10 PEryJio€ BiJIHOCHHU i3 LbOTO AEJIKTY, TO
JI0 YMOB BiH BiJHOCUTH TPHUYUHHHUI 3B’S30K, SIKHH CTaBUTH
y 3aJIC)KHICTh BiJI IPOTUIIPABHOT MOBEIIHKKA 0COOU Ta IIKOJIH.
Take MOsSICHEHHSI € HEe 30BCIM B/IaJINM, OCKIUIBKH IIPOTHIIPaBHA
MOBEJ/IiHKa OCOOH, IIKOJa Ta MPHYMHHUK 3B’ 530K MK HUMHU
€ He YMOBaMHU BMHUKHEHHS 3000B’S3aHHs, a YMOBaMH, IO
XapaKTepu3yloTh caM JemikT. Lli ymMoBu 3amexars Bix Iil 3a-
BllaBaya IIKOJHU, TOMY iX clif OyJio BiIHECTH J0 CJIEMECHTIB
nenikty. KpiM TOro, BiH YIyCTHUB HasiBHICTh BHHH IS T10-
KJIaJIeHHs1 000B 13Ky BIALIKOAYBAaTH 3aBaHy LIKONY, 0€3 sIKOT
PUMCBKI IOPUCTH HE JOMYCKaJIU NPUTATHEHHS A0 JIEJNIKTHOT
BiJITOBiAATEHOCTI.

B. B. €¢}imMoB po3poOuB BilacHy cXeMy BUHHKHEHHS Jic-
JIKTHUX 3000B’si3aHb. BiH BBaxkaB, 110 ciix Oyio 3’sicyBartu
HasBHICTB: 1) mifAcTaBW i BIJIIKOAYBAaHHS IHTEpecy;
2) NpUYMHHKHN 3B’ SI30K MIXK JIISTHHSIM 1 TOPYIICHHSIM iHTEpecy;
3) 3aKpiIuICHHS Y PUMCBKOMY TpaBi MakCHMAlbHOTO PO3Mi-
py BimmkomyBaHHs. BiH MOIaTkoBO, KpiM 3ampoOIIOHOBaHHX
I'. O. lopMiiOHTOBUM yMOB, Ha3MBa€ HEOOXiTHICTH BCTAHOB-
JICHHSI 32 PUMCHKHM IPaBOM MaKCUMAaJIbHOTO PO3MIpY BiAIIKO-

nyBaHHs [14, c. 165]. Bognouac B. B. €dimoB nepenbauns
HEOOXIHICTh BCTAHOBJIEHHS «ITIJCTABH JUIS BiJIIKOTYBaHHSI
iHTEpecy», TOOTO BUHHM 3aB/iaBava. BunaakoBe MOpyIICHHS iH-
Tepecy (y BUMAIKY ITOXKEXKI, TOBEHI TOIO) HE € MiJICTaBOO IS
3acrocyBaHHs BinnosigansHocTi (D. 50. 17. 23) [14, c. 165].

I3 3amponoHOBaHOI0 HAayKOBLEM CXEMOIO BHHHKHEHHS
JETKTHUX 3000B’s3aHb TOTOAUTHCS HE MOXKHA 3 TaKHX Mip-
KyBaHb. Ilo-mepie, BUHa € OHI€I0 3 OOOB’SI3KOBUX O3HAK,
mo xapakrepusye delictum, a He MiJCTaBOK) BHHUKHEHHS
30008’ s13aHHs. KpiM TOro, puMIITHE B OKPEMHX BUTIAKAX I10-
KJIa/IaJTi BITOBIIaIbHICTh 1 32 BUITAIKOBE MOPYIICHHS 1HTEP-
ecy. Ilo-npyre, Bka3iBka Ha MOPYILEHHS IHTEpPeCy CBLIYUTDH
PO HasIBHICTH 00’€KTa MPaBONOPYILIECHHS, a He IPO HEOOXi-
HUH (axT A BiAIIKOAYBaHHS 3aBaaHol mkoau. Ilo-Tpere,
BIJICYTHICTh IIKOJH 3aCBIYy€ BIICYTHICTh JEIIKTY, TaK SIK
PUMCBKi FOPUCTH BU3HABAIH ii HASIBHICTB 3arajbHOI0 03HAKOIO
Oynb-sxoro nemikry. [lo-ueTBepre, B OKpeMHX HEIIKTaxX po3-
MIp BIILIKO/TyBaHHS BU3HAYABCS CAMUM TOTEPIIINM 13 HaJaH-
HSIM TIpaBa MpeTopy Ta CyJIi 3MIHIOBAaTH HOTO.

Ha nymky O. A. Iigonpuropu ta €. O. XapuToHOBa, JUIS
HACTaHHs JCTIKTHOI BiINIOBIAJIbHOCTI BUMArasiacsi HasBHICTb
IOPUAMYHOTO CKIIamy, O SIKOTO BXOAWJIM: @) IIKOJA, 3aBAaHa
MPOTHUITPABHUMHU JIiSIMH OJIHI€T 0COOM iHIII; 0) MpoTHUIpaB-
HICTh JIil TOTO, XTO 3aBJIaB IIKOMLY; B) KBasidikaris tmiei it
3aKOHOM $K IPHBATHONPABOBOro 1einikty [6, c. 418]. Take
MOSICHEHHSI YMOB BHMHUKHEHHS JICNIKTHOI BiANOBINAIBHOCTI
€ HenoBHUM. HaykoBIll ymycTwiu JBi OOCTaBUHH, 3 SKUMH
PHMCBHKI IOPUCTH 32BN TT0B’13yBaJIM BUHUKHEHHS BCIX IPH-
BaTHUX AEJIKTIB: MPUYMHHUH 3B 30K MDXK HIKOJOIO 1 MIPOTH-
IPaBHOIO Ai€l0 Ta BUHY AeiikseHTa. [[{ogo HeoOXinHOCTI KBa-
nigikarii mpoTunpaBHOi Ail 3aKOHOM SIK ITPUBATHOIIPABOBOTO
JICITIKTY, 11 He MOJKHA PO3MIIAAATH O3HAKOI) JCIIKTY, OCKUTBKH
BOHA 3HAXOIUTHCS 32 MEXKAMHU JIiH ICTIKBEHTA.

Bapro 3a3HaunTy, MmO y 3B’53KY 3 TPAAULIHHUM HiIX010M
POMAHICTIB 10 XapaKTePUCTHKH ACTIKTHUX 3000B’s3aHb PUM-
CHKOTO TpaBa IIOJ0 OKPEMHX JCTIKTIB HaBEICHI KOHIIEIIIIT
YMOB iX BUHUKHEHHSI HE € YACIICHHUMU.

TakuM YHHOM, FOPUAMYHOIO TMiJICTABOI0 BUHUKHEHHS
JETIKTHUX 3000B’S3aHb 3a PUMCHKUM MPaBOM BHU3HABAJIH
HasBHICTh TIPABOIOPYIICHHS, ACTIKTY, a YMOBAaMH — O3Ha-
KM, TepeadadeHi 3aKOHOM, 3a SIKUMH KBali()iKyBaIH JIil0 SIK
MPUBATHUN JEMKT. Byab-sika KOHCTPYKIIS MENKTy € I0-
€HAaHHAM OO0 €KTUBHHMX 1 CyO0’€KTMBHMX O3HaK, a JeNiK-
THOTO 3000B’si3aHHSI — 00’€KTUBHHX 1 Cy0 €KTHBHUX YMOB.
OO0’€eKTHBHI YMOBH TIOB’SI3aHi 3 JISUTBHICTIO JIIOMUHH Y 30-
BHIIIHHOMY CBITi, TOMY BH3HAYalOTh HASBHICTH IIKOIH, IPO-
THUIPABHOI MOBEIIHKY 3aBlaBaya KON, TIPHYHHHOTO 3B’ SI3KY
MDK IIKOZOI0 1 mpoTumpaBHOI0 moBeniHkoo. Cy0’eKTHBHA
YMOBa HaJISKUTh JI0 BOJIBOBOTO 1 CBIIOMOIO JIFOACHKOTO (haK-
TOpa, SIKMHA 3yMOBIIOE iSUTBHICTD JIOAWHH Y 30BHIIIHBOMY
cBiti. ToMy cy0’ekTHBHA yMOBA 3aBXK/U II0B’s3yBajiacs 3 BU-
HOIO 3aBJaBaya IIKOJH.
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JAESAKI IPOBJIEMHI IIUTAHHSA 3AXUCTY OB’€EKTIB ABTOPCBKOI'O ITPABA
BIJI IIPATCTBA B MEPEXI IHTEPHET

I'pirop’siun I'.L.,
acnipanTr
kadenpu npapa iHTeJeKTyaJbHOI BJIACHOCTITA KOPIOPATHBHOIO NPaBa

Hayionanenuii ynisepcumem «Odecbka 1opududna axaoemisy

CTaTTs npucBsiYeEHa BU3HAYEHHIO OCHOBHYMX Npobrnem y cdepi 3axXncTy aBTOPCbKUX NpaB y Mepexi IHTEpHET, a TakoX NPUYUH BUHUKHEHHS
Aannx npobnem. OB’ekTV aBTOPCLKOrO NpaBa B MePeXi IHTepHET NMOLLUMPIOIOTLCS i3 Kaxato4oto LBUAKICTIO, NPOTUAIATY TaKOMY MOLUMPEHHIO AyXe
CKnajaHo, i BinbLuicTb KpaiH CBITY BOMIitOTb iTU MO LWNSXy 3a60POH | NOCKUNOBaHHS 3ax0AiB BiAnosiaanbHOCTI ANs kopucTyBavis (Hanpuknag, CLUA,
®paHuis, Himeyuunna). MNpoTe ui 3axoam He NPUHOCATL BiAYYTHUX PE3ynbTaTiB i HANALWTOBYOTb 6araTboX 3aKOHOCMYXHAHUX FPOMaAsH NPOTH Takoi
noniTuku. Y cTaTTi BUAINEHO Taki npobnemu, siki BUHUKaKTb y cdepi 3aXV1CTy aBTOPCbKUX NpaB Bif NipaTcTBa B Mepexi IHTepHeT: HeBiANOoBIAHICTb
NpaBOBOro perynoBaHHsA NoTpebam CbOroAEHHS!, HeQOCTaTHIN piBeHb MIArOTOBKM CneuianicTiB, HU3bKUA MPaBOBWI PiBEHb NMPaBOBOMOAINbLIB,
aKTUBI3aLia AisnbHOCTI IHTepHET nipaTiB; NiATPMMKa NipaTcTBa cepes LUMPOKOTro Kona CrnoXusadis.

KntouoBi cnoBa: 3axvCT aBTOPCbKMX NpaB, IHTEPHET, KOpUCTyBauYi, Aepxasa, CycninbCTBO, NiPaTCTBO.

Ipuropbsny W, / HEKOTOPBIE MPOBMEMHbIE BOMPOCHI 3ALWNTBI ABTOPCKMX MPAB OT MWPATCTBA B CETW UHTEPHET /
HauvoHanbHuii yHnBepcut «Opecckas topuanyeckas akagemus», YkpamHa

CraTbsl nocBsLLieHa onpeaeneHnio OCHOBHbLIX Npobnem B cdepe 3aluuThl aBTOPCKMX NPpaB OT NMpaTcTsa B ceTu VIHTEpHET, a Tak e NpuynH
BO3HWKHOBEHWS AaHHbIX NpobneM. O6bekTbl aBTOPCKOro npasa B ceTv VIHTepHET pacnpoCTpaHsoTCs C NyratoLen CKOpOCTbio, NPOTUBOAENCTBO-
BaTb TAKOMY PacnpOCTPaHEHNIO O4EHb CIIOXHO, M BONBLUMHCTBO CTPaH MMUpa NPeAnoYUTatoT AT MO NYTW 3aNpeToB U YXKeCTOYeHNs Mep OTBET-
CTBEHHOCTV Ans nonb3osatenen (Hanpumep, CLUA, ®panuuns, Mepmanus). OgHako Mcnonb3yemMble Mepbl He MPUHOCAT OLLYTUMbIX PE3yNbTaToB
1 HacTpamBaloT MHOTVX 3aKOHOMOCIYLUHBIX rpaX/aH NPOTWB Takow NONUTUKN. B cTaTbe BblAeneHsb! cneayoLvie npobnembl, KOTopble BO3HUKAOT
B chepe 3almTbl aBTOPCKUX NpaB OT NMUpaTCTBa B CETU VIHTEPHET: HECOOTBETCTBME NPaBOBOTO PEryNIMPOBaHKs NOTPEBHOCTSM COBPEMEHHOTO
MuMpa, HeJOCTaTOHbIV YPOBEHb NOArOTOBKY CMELMAan1CTOB, HU3KWIA NPaBOBON YpOBEHb NpaBoobnaaarenen, akTueusauns aestensHocTn MHtep-
HET NUpPaToB; NOAAEPXKa NUPAaTCTBA LUMPOKUM KpYroMm notpedutenei.

KntoueBble cnoBa: 3almTa aBTopckux npa., IHTEpHeT, nonb3oBaTtenu, rocyaapcTao, obLwecTBo, NMpaTcTBo.

Grigoriants G.I. / SOME PROBLEMATIC ISSUES OF PROTECTION OF COPYRIGHT FROM THE INTERNET PIRACY National
University «Odessa Law Academy», Ukraine

The article is devoted to the definition of the major problems in the area of copyright protection from the Internet piracy, as well as the
causes of these problems. Objects of copyright on the Internet spread at an alarming rate, oppose such an extension is very difficult, and most
of the world prefer to follow the path of bans and tightening of responsibility for the users (for example, the United States, France, Germany).
However, these measures do not bring sensible results and adjust many law-abiding citizens against such policy. The article identifies the fol-
lowing problems that arise in the field of copyright protection from piracy on the Internet: inconsistency of legal regulation to the needs of the
modern world, insufficient preparation of specialists, the low legal level of rights holders, revitalization of Internet pirates; Piracy are supported
by a wide range of consumers. The excess production of copyright on the market causing the situation in which it is impossible to familiarize a
single citizen with all the volume of information, most of the works have been neglected by humanity, the demand far exceeded supply, but the
price of the product paradoxically large; and so the question arises: why the owners of the rights are not going to meet users and just trying
to get the maximum profit, even by constant litigation? In this situation the government is trying to encourage owners and authors prejudice
to the rights of ordinary citizens.

The author concludes that in the information society we live in access to information and cultural values on the Internet obliged to be provided,
but it is necessary to respect the interests of both sides: users and copyright holders.

Key words: copyright protection, Internet, users, state, society, piracy.

AKTyaJIbHICTh TEMM JaHOI CTarTi Oe3CHipHa, OCKUIbKH
CTaH 3aXHCTy 00 €KTIB aBTOPCHKOTO MpaBa i CyMiXKHHUX IIPaB y
Mepexi [HTepHeT He BiNOBiAE peaisiM CydacHOCTL, Y 3B SI3Ky
3 YMM IOTpeOy€e 3HAYHOTO BIOCKOHAJICHHS. SIK y BiTUM3HSHIN
MPAKTHIL, TaK 1 MEPEBAKHO y MPAKTUI 0araTbox 3apyOiKHHX
KpaiH aj1st 60poThOM 3 MipaTcTBOM y Mepexi [HTepHeT 3acTo-
COBYIOThCSI 3arajibHi FOPUCAMKINIIHI Ta TEXHIYHI CrocoOu 3a-
XHCTY, TOJI SIK crienr(ika IHTepHEeT-BiTHOCHH TOTpedy€e po3po-
O7NeHHS CreLialbHUX MEXaHI3MiB MONEPEIKEHHS, BHUSABICHHS
Ta NPUNMHEHHS HENpPaBOMIPHOTO BHUKOPHCTAHHS PE3YJIbTaTiB
IHTEJICKTYaJIbHOI, TBOPUOI JisibHOCTI. [yt TOTO, 1100 BHU3HA-
YHUTH TEPHIOYEProBi HAMPSIMH MOAAIBIIOTO PO3BUTKY CHCTEMHU
3aXUCTy 00’€KTIB aBTOPCHKOIO NpaBa i CyMDKHUX IIpaB y Me-
pexi [aTepHet, BOaYaeThesi HEOOXITHUM BU3HAYMTH MTPOOIEMHI
MIUTaHHS, SIKi TIOCTAJH TIepe]] CYCITUTLCTBOM Ta JePIKABOIO.

MeTo10 cTaTTi € BUOKPEMIICHHS TICBHUX MPOOJIEMHHX ITH-
TaHb, OB’ SI3aHUX 13 3aXMCTOM 00’ €KTIB aBTOPCHKOTO TpaBa B
Mepexi [HTepHeT Bix mipaTcTBa, BUPIMICHHS SKUX Y MOJab-
IIOMY IpH3BEE A0 MiHiMallizalii BUMAAKIB CKOEHHS JaHOIO
HPaBOMOPYIICHHS.

Iepuie mpoOneMHe MUTaHHS, SKE MOTPEOy€e HATraaIbHOTO
BUPIILICHHS, € BiJICYyTHICTh €MHOI MpaBoBOi Oa3u, sika O pe-
IylIroBaja BiIHOCUHU B Mepexi IHTepHeT (HaBiTh Ha MiXKHa-
ponHomy piBHi). [ToognHOKI HOPMH, SIKI MICTSITBCS B JSSIKHX
MIPABOBHX aKTaX (HANPHUKIIAL, YTO/i PO TOPrOBEIbHI aClIeKTH
paB iHTEJIEeKTya bHOI Bi1acHOCTI Ta Yromax BOIB mpo aBTop-
CbKE IIPaBO 1 CyMDXKHI IpaBa) HE JalOTh BUUEPIIHOIO BHU3HA-
YEHHS JaHOTO TePMiHa Ta HE MICTATh CIEU(IYHUX 03HAK, AKi
BJIACTHBI caMe MipaTcTBy B Mepexi [HTepHeT. B ykpaiHchKko-
My 3aKOHOJIaBCTBI, a came B 3akoHi Ykpainu «IIpo aBTopchke
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